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Court of Appeals of New York. 

BANK OF BATAVIA, Respondent, v. NEW YORK, LAKE ERIE & 
WESTERN RD. CO., Appellant. 

Where the principal has clothed his agent with power to do an act upon the exist- 
ence of some extrinsix fact necessarily and peculiarly within the knowledge of the 
agent, and of the existence of which the act of executing the power is itself a 
representation, a third person dealing with such agent in entire good faith, pursuant 
to the apparent power, may rely upon the representation, and the principal is estopped 
from denying its truth to his prejudice. 

A local freight agent of a railroad company, having a right to issue bills of lading, 
but only upon actual receipt of property for transportation, issned bills of lading for 
sixty-five barrels of beans to one Williams, describing them as received to be for- 
warded to one Corostock as consignee, but adding with reference to the packages 
that their contents were unknown. Williams drew a draft on the consignee, and 
procured the money upon it of plaintiff's bank, by transferring the bills of lading as 
security. It turned out that no barrels of beans were shipped or received by the 
railroad company, and that the bills of lading were the product of a conspiracy be- 
tween Williams and the freight agent to defraud any one who could be induced to 
advance money upon the faith of the false bills. Held, in an action by the bank 
against the railroad company to recover damages for the fraudulent issue of the bills 
of lading, that the facts brought the company within the above rule of estoppel, and 
that it was liable to the plaintiff. 

Appeal from the Supreme Court. The facts appear in the 
opinion. 

E. 0. Sprague, for appellant. 

H. E. Sickels, for respondent. 

Finch, J., delivered the opinion of the court. 

It is a settled doctrine of the law of agency in this state that 
where the principal has clothed his agent with power to do an act 
upon the existence of some extrinsic fact necessarily and peculiarly 
within the knowledge of the agent, and of the existence of which 
the act of executing the power is of itself a representation, a third 
person dealing with such agent in entire good faith, pursuant to the 
apparent power, may rely upon the representation, and the prin- 
cipal is estopped from denying the truth to his prejudice : North 
River Bank v. Ayrnar, 3 Hill 262 ; Griswold v. Haven, 25 N. Y. 
601 ; N. Y., etc., Rd. Co. v. Schuyler, 34 K Y. 30 ; Armour v. 
Mich. Cent. Rd. Co., 65 N. Y. 511. 

A discussion of that doctrine is no longer needed or permissible 
in this court, since it has survived an inquiry of the most exhaustive 
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character and an assault remarkable for its persistence and vigor. 
If there be any exception to the rule within our jurisdiction, it 
arises in the case of municipal corporations whose structure and 
functions are sometimes claimed to justify a more restricted lia- 
bility. The application of this rule to the case at bar has deter- 
mined it in favor of the plaintiff, and we approve of that conclusion. 

One Weiss was the local freight agent of the defendant corpora- 
tion at Batavia, whose duty and authority it was to receive and 
forward freight over the defendant's road, giving a bill of lading 
therefor and specifying the terms of the shipment, but having no 
right to issue such bills except upon the actual receipt of the 
property for transportation. He issued bills of lading for sixty-five 
barrels of beans to one Williams, describing them as received to be 
forwarded to one Comstock as consignee, but adding with reference 
to the packages that their contents were unknown. Williams drew 
a draft on the consignee and procured the money upon it of the 
plaintiff by transferring the bills of lading to secure its ultimate 
payment. It turned out that no barrels of beans were shipped by 
Williams or delivered to the defendant, and the bills of lading were 
the product of a conspiracy between him and Weiss to defraud the 
plaintiff or such others as could be induced to advance their money 
upon the faith of the false bills. 

It is proper to consider only that part of the learned and very 
able argument of the appellant's counsel which questions the appli- 
cation of the doctrine above stated to the facts presented. So much 
of it as rests upon the ground that no privity existed between the 
defendant and the bank may be dismissed with the observation that 
no privity is needed to make the estoppel available, other than that 
which flows from the wrongful act and the consequent injury : If. 
T. Rd. Co. v. Schuyler, supra. 

While bills of lading are not negotiable in the sense applicable 
to commercial paper, they are very commonly transferred as security 
for loans and discounts, and carry with them the ownership (either 
general or special) of the property which they describe. It is the 
natural and necessary expectation of the carrier issuing them that 
they will pass freely from one to another and advances be made 
upon their faith ; and the carrier has no right to believe and never 
does believe that their office and effect is limited to the person to 
whom they are first and directly issued. On the contrary, he is 
bound by law to recognise the validity of transfers and to deliver 
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the property only upon the production and cancellation of the bill 
of lading. 

If he desires to limit his responsibility to a delivery to the named 
consignee alone, he must stamp his bill as "non-negotiable;" and 
where he does not do that he must be understood to intend a pos- 
sible transfer of the bills and to effect the action of such transferees. 
In such a case the facts go far beyond the instances cited, in which 
an estoppel has been denied, because the representations were not 
made to the party injured : Mayenborg v. Saynes, 50 N. Y. 675 ; 
Maguire v. Selden, 4 Cent. Rep. 379 ; 103 N. Y. 642. 

Those were cases in which the representations made were not 
intended and could not be expected to influence the persons who 
relied upon them, and their knowledge of them was described as 
purely accidental and not anticipated. Here they were of a totally 
different character. The bills were made for the precise purpose, 
so far as the agent and Wiliiams were concerned, of deceiving the 
bank by their representations ; and every bill issued not stamped 
was issued with the expectation of the principal that it would be 
transferred and used in the ordinary channels of business, and be 
relied upon as evidence of ownership or security for advances. 
Those thus trusting to it and affected by it are not accidentally 
injured, but have done what they who issued the bill bad every 
reason to expect. Considerations of this character provide the basis 
of an equitable estoppel, without reference to negotiability or direct- 
ness of representation. 

It is obvious also upon the case as presented that the fact or 
condition essential to the authority of the agent to issue the bills of 
lading was one unknown to the bank and peculiarly within the 
knowledge of the agent and his principal. If the rule compelled 
the transferree to incur the peril of the existence or absence of the 
essential fact it would practically end the large volume of business 
founded upon transfers of bills of lading. Of whom shall the 
lender inquire ? And how ascertain the fact ? Naturally he would 
go to the freight agent, who had already falsely declared in writing 
that the property had been received. Is he any more authorized 
to make the verbal representation than the written one ? Must the 
lender get permission to go through the freight-house or examine 
the books ? If the property is grain, it may not be easy to identify, 
and the books, if disclosed, are not the work of the same freight 
agent. 
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It seems very clear that the vital fact of the shipment is one 
peculiarly within the knowledge of the carrier and his agent, and 
quite certain to be unknown to the transferree of the bill of lading, 
except as he relies upon the representation of the freight agent. 

The recital in the bills that the contents of the packages were 
unknown would have left the defendant free from responsibility for 
a variance in the actual contents from those described in the bill, 
but is no defence where nothing is shipped and the bill is wholly 
false. The carrier cannot defend one wrong by presuming that if 
it had not occurred another might have taken its place. The pre- 
sumption is the other way, that if an actual shipment had been 
made, the property really delivered would have corresponded with 
the description in the bills. 

The facts of the case bring it, therefore, within the rule of 
estoppel, as it is established in this court, and justify the decision 
made. 

The judgment should be affirmed with costs. 

All concur. 



The above case is the latest one upon 
a subject in regard to which there is an 
interesting conflict of opinion. 

The analogous case of the liability of 
a shipowner upon a bill of lading issued 
by the master of the ship for goods not 
actually received, was first determined in 
England, in 1851, in the case of Grant 
v. Norway, 2 Eng. L. & Eq. 337. It 
was there held that the master of a ship 
who signs a bill of lading for goods not 
actually received, acts beyond his autho- 
rity, real or apparent; that the owner 
of the ship is not responsible for such an 
act of the master, even to a bona fide 
endorsee for value of the bill of lading ; 
and that persons dealing with bills of 
lading issued by masters of vessels do 
so with notice of the limitation of the 
master's authority. This decision was 
adopted by the Supreme Court of the 
United States in The Schooner Freeman 
v. Buckingham, 18 How. 182 (1855), in 
which it was held that neither the owner 
nor the vessel is responsible to an inno- 
cent purchaser of a bill of lading issued 
by the master for goods not actually 



shipped. The court said, the authority 
of the master to issue bills of lading, like 
his power to sell the ship, is not an unlim- 
ited one,but arises out of and depends upon 
a particular state of facts — in this case 
the receipt of the goods ; that the owner 
of the ship is not bound unless the facts 
exist upon which the authority of the 
master depends ; and that it is incumbent 
upon those who are about to change their 
condition upon the faith of the master's 
authority, to ascertain the existence of 
all the facts necessary to its valid exer- 
cise. Much the same rulings have been 
made in the following cases, in which 
bills of lading were issued by masters 
of vessels ; where the controversy was 
between the shipper and the carrier 
Sears v. Wingate, 3 Allen 103 (1861) 
The Lady Franklin, 8 Wall. 325 (1868) 
Dean v. King, 22 Ohio St. 118 (1871) 
Brown v. Powell Co., L. B., 10 C. P. 
562 (1875), where the controversy was 
between the carrier and an innocent pur- 
chaser of the bill of lading : Hubbersty 
v. Ward, 8 Exeh. 330 (1853) ; Jessel v. 
Bath, L. R., 2 Exch. 267 (1867) ; The 
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Loon, 3 Blatob C. C. Rep. 324 (1870); 
La. Nat. Bank v. Laveille, 52 Mo. 380 
(1873) ; Thoman v, Bart, 54 Law Times 
349 (1886). See also, Coleman v. Riches, 
29 Eng. L. & Eq. 323 (1855). 

In Pollard v. Vinton, 105 U. S. 7 
(1881), the Supreme Court of the United 
States affirmed its ruling in The Schooner 
Freeman v. Buckingham. The facts were, 
that the agents of the owner of the steam- 
boat issued bills of lading for cotton, 
without having received any cotton ; the 
plaintiff cashed drafts drawn on him and 
accompanied by the fraudulent bills of 
lading as security ; the cotton not being 
forthcoming, the plaintiff sued the ship- 
owner ; his counsel rested the case on 
the doctrines of agency, insisting that the 
defendant was absolutely responsible for 
the false representations of his agent in 
the bills of lading. But the court held 
that the agents had no authority to issue 
bills of lading without the actual receipt 
of the goods, and that the defendants 
were not responsible therefor. The 
court, however, added a suggestion, that 
in certain cases of fraud or mistake com- 
mitted by an officer of a corporation, the 
rule might be different. After stating 
that in the case at bar the question was 
one of pure agency, it said : " A corpo- 
ration can be charged with no intelligent 
action, or with entertaining any purpose, 
or committing any fraud except as this 
intelligence, this purpose, this fraud, is 
evidenced by the actions of its officers. 
And while it may be conceded that for 
many purposes they are agents and are 
to be treated as agents of the corporation, 
or corporators, it is also true that for 
some purposes they are the corporation, 
and their acts as such officers are its 
acts." The court did not think, how- 
ever, that this principle applied to the 
case at bar. See, however,S<. Louis, frd, 
Rd. v. Knight, 112 U. S. 79 (1887). 

The Court of Appeals of Maryland, 
in B. <$• 0. Rd. Co. v. WUkins, 44 Md. 
11 (1875), applied the rule as laid down 
in Grant v. Norway and the cases folio w- 
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ing it, to the analogous case of a false 
bill of lading issued by a railroad station 
agent, and thus came to a conclusion di- 
rectly opposite that arrived at in the 
principal case. It appeared that the 
station agent of the railroad was also a 
dealer in grain, and was accustomed to 
ship carloads of grain to W., at the 
same time drawing drafts which were 
paid by W. on the faith of the accom- 
panying bills of lading. On one occa- 
sion the agent fraudulently issued and 
forwarded ten bills of lading for corn 
purporting to have been received from 
himself and consigned to W.; the drafts 
accompanying these instruments were 
paid by W. upon the faith of the bills of 
lading and without any knowledge of the 
fraud of the agent. In a suit by W. 
against the railroad, the court adopted 
the rule as laid down in Grant v. Nor- 
way and the other cases mentioned above, 
and said that the principles applicable to 
bills of lading used in shipping applied 
to those used by railroad companies; 
that any reason for exempting an owner 
of a ship from responsibility for a bill of 
lading false in this respect, applied, a 
fortiori, to a railroad company with 
respect to a bill issued by its station 
agent, whose authority was much more 
limited than that of a master of a vessel ; 
that neither a shipowner nor a railroad 
company could be made liable upon any 
theory as to the rights of bona fide pur- 
chasers, without notice ; and that as the 
liability of the defendant depended upon 
the authority of the agent to bind it, and 
as by the principles of commercial law 
above stated the agent had no such au- 
thority, the railroad company was no* 
responsible. The court further said, 
that the railroad company was equally 
deceived with the plaintiff, and therefore 
the latter could not seek relief in the 
doctrine that " if one of two innocent 
persons must suffer by a deceit, it is 
more consonant to reason that he who 
puts confidence in the deceiver should be 
the loser rather than a stranger." It 
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may be noted here that the legislature 
of Maryland, at the next session after 
the announcement of this decision, passed 
an act making law just what the court 
said was not law, and declaring that 
bills of lading in the hands of bona fide 
holders for value, without notice, should 
be conclusive evidence of the receipt of 
goods, whether they were in fact re- 
ceived or not : Tiedeman v. Knox, 53 
Md. 612 (1880). 

The same conclusion was reached in 
Huntv. M. C. Rd. Co., 29 La. Ann. 446 
(1877). Here the station-agent of the 
defendant issued by mistake a bill of 
lading for more bales of cotton than were 
actually received ; upon the faith of the 
bill and without knowledge of the mis- 
take, the plaintiff advanced money. It 
was held that a stranger who advanced 
money on the faith of the bill of lading 
could not recover against the railroad 
company, because the agent had no 
authority to bind it for goods not actu- 
ally received, and that the defendant was 
no more liable on such a bill of lading 
than a person would be bound by a bill 
of exchange signed with his name by one 
not authorized to sign it. From this 
decision, however, two of the five judges 
dissented and thought that the railroad 
company was estopped to set up that de- 
fence and should be held liable. 

In Robinson v. M. $• C. Rd. Co., 9 
Fed. Rep. 129 (1881), the question was 
again considered and the principle of the 
above cases applied. The latest case to 
the same effect is Williams v. M. 8f W. 
Rd. 93 N. Ca. 42 (1885) : in this case, 
however, the court did not have the ben- 
efit of hearing counsel in opposition. 

We now come to examine the con- 
trary view. 

The decision in the principal case is 
certainly correct in the light of the New 
York authorities. In N. Y., frc., Rd. Co. 
v. Schuyler, 34 N. Y. 30, 1865, the 
rule of agency is laid down as quoted in 
the principal case, that where a corpora- 
tion clothes the agent with power to do 



an act, which power depends upon the 
existence of some extrinsic fact pecu- 
liarly within the knowledge of the agent 
and of the existence of which the fact of 
executing the power is of itself a repre- 
sentation, a third party dealing with such 
agent in entire good faith, pursuant to 
the apparent power, may rely upon the 
representation, and the corporation is 
estopped to deny its truth. This doc- 
trine was applied in this case to the 
fraudulent act of the secretary and 
treasurer of the railroad company in 
over-issuing stock. See the principle ap- 
proved in Tome v. Parkersburg Rd. Co., 
39 Md. 36, 81, (1873) ; Edwards v. Tho- 
mas, 66 Mo. 468 (1877). 

The rule was again applied in Armour 
v. Rd. Co., 65 N. Y. Ill (1875). Here 
the railroad agent issued to M. bills of 
lading upon warehouse receipts for lard ; 
the receipts turned out afterwards to be 
forgeries. M. told the agent at the time 
that he intended to use the bills of lad- 
ing to get money with at the bank ; the 
plaintiff paid drafts on the faith of the 
accompanying bills of lading. In giv- 
ing judgment for the plaintiff, the court 
said that the case of Grant v. Norway 
must be disapproved so far as it stood in 
the way of the doctrine that when one of 
two innocent persons must suffer by the 
fraud of a third, the loss must fall on the 
person who reposed the confidence in 
the wrongdoer. "The bills of lading 
were issued with the expectation that 
they would be acred upon by bankers or 
other capitalists ; the defendant cannot 
complain if they accomplished the pur- 
pose for which they were designed. The 
representations in the bills were made to 
any one who might think fit to make ad- 
vances on the faith of them. There is 
thus present every element necessary to 
constitute a case of estoppel in pais ; a 
representation made with knowledge that 
it might be acted upon and subsequent 
action on the faith of it to such an ex- 
tent that it would injure the plaintiff if 
the representation was not made good." 
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The principal case concludes the New 
York decisions upon the subject. In 
other states there are authorities to the 
same effect. 

The facts in Brooke v. N. Y., Sfc, Rd. 
Co., 108 Pa. St. 529 (1885), were the 
same as those in the principal case, the 
litigation growing out of the fraudulent 
acts of the same station-agent, Weiss. 
Weiss issued a bill of lading to Williams 
for a car-load of barley ; Williams at- 
tached a draft to the bill of lading and 
sent it to the plaintiffs, who paid the draft 
on the faith of the bill of lading. No 
barley was in fact delivered to Weiss, 
the whole affair being a fraud. The 
court said the claim of the plaintiffs to 
be made good for the loss by the rail- 
road seemed reasonable and just, not- 
withstanding the authorities cited in sup- 
port of the opposite view. " Under the 
circumstances the defendant is estopped 
from denying what its accredited ship- 
ping agent asserted in the bill of lading, 
by which the plaintiffs, without any fault 
on their part, were misled to their injury. 
It is contended that inasmuch as no au- 
thority real or apparent to issue bills of 
lading without receiving the goods had 
been given by the railroad company to 
Weiss, it was not responsible for his un- 
authorized act even to innocent third par- 
ties who were misled and injured there- 
by. We cannot assent to this proposi- 
tion. It is conceded that the company 
did not authorize the issuance of bills of 
lading without receipt of the goods, but 
it put Weiss in its place to do that class 
of acts, and it should be responsible for 
the manner in which he conducted him- 
self within the range of his agency." 

The same view was expressed in Sioux 
City Rd. Co. v. First Nat. Bank, 10 Neb. 
556 (1880), a case entirely similar to 
Brooke v. Rd. Co., supra. It was there 
said, that as against an innocent pur- 
chaser of the bill of lading, it will not 
do to say that the agent had authority to 
issue bills of lading only in cases where 
shipments were made, and no authority 



where no shipments were made." The 
company itself has invested its own agent 
with power to issue bills of lading, and 
when duly issued .they are not the bills 
of the agent but of the company. The 
representation in the bill of lading is a 
representation to any one who sees fit to 
make advances on the same ;" and in 
such cases the railroad company is estop- 
ped to deny the truth of those represen- 
tations. This principle of estoppel was 
entirely overlooked in Grant v. Norway 
and the cases following it." 

In Savings Bank v. Rd. Co., 20 Kan- 
sas 519 (1878), the agent of the defend- 
ants issued two original bills of lading 
for the same grain, both of which were 
negotiated, the plaintiff being the pur- 
chaser of one. The court rendered judg- 
ment for the plaintiff and said that the 
defendant ' ' onght not to have authority 
to issue bills of lading for grain and thus 
put it in the power of the holder to treat 
with the public on the representation 
made in them, and then when money has 
been advanced on the faith of such state- 
ments by innocent parties dealing in such 
paper in the regular course of business, 
contradict the representations of the 
paper, and thereby injure the persons 
who have been misled. The principle 
of estoppel does and ought in such cases 
to apply." 

Very similar to this case is Coventry v. 
G. E. Rd. Co., L. R., 11 Q. B. D. 776 
(1883). The facts here were that the 
railroad agents issued two " delivery 
orders " for the same consignment of 
wheat. The holder of the one which 
was not honored sued the railroad com- 
pany, and it was held that the company 
was estopped from showing that the two 
bills referred only to one consignment ; 
and that judgment should be for the 
plaintiff. The court said that " the 
conduct of the company showed that they 
undertook to deliver to those persons to 
whom the delivery -order should be hand- 
ed over. The documents have a certain 
mercantile meaning attached to them, 
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and, therefore, the defendants owed a 
duty to merchants and persons likely to 
deal with the documents. The plaintiffs 
advanced money on the faith of the docu- 
ments, taking them as security. The 
judgment can he upheld only on the 
ground of estoppel : Grant v. Norway, or 
the principle laid down in it, was not 
referred to ; but it seems plain that if 
estoppel applies in this case, it should 
also apply in a case where the master 
of a vessel issued two bills of lading 
for the same goods ; as in Hubbersty v. 
Ward, 8 Exeh. 330 (1853), where it 
was held that the master's authority was 
exhausted by the issuance of one bill, 
and subsequent bills issued by him for 
the same goods were void, even in the 
hands of a person making advances 
thereon without notice. 

From this review of the cases it ap- 
pears that the conflict of opinion arises 
from the application of different legal 
principles to the same state of facts. The 
cases following Grant v. Norway hold 
that as the master of a vessel or sta- 
tion-agent of a railroad has no authority 
to issue a bill of lading for goods not 
actually received, the bill as to them is 
void ; and an innocent purchaser of such 
a bill has no greater rights against them 
than such a holder of a void instrument 
of any kind has against the supposed 
obligor. The opposing cases, however, 
look at it in a different light. It may 
be very true that an agent has no author- 
ity to issue a bill of lading under such 
circumstances ; yet the corporation is 
estopped to set up that defence. For 
whether or not the agent has authority in 
any particular case depends upon facts 
peculiarly within the agent's knowledge 
and about which the public knows and 
can know nothing : and if the corpora- 
tion, under such circumstances, puts its 
agent in a position to make representa- 
tions upon which the public has a right 
to rely and does rely, the corporation 
cannot afterwards deny its agent's acts 



to the injury of one who has been misled 
thereby. 

The correctness of this latter view, 
from the mercantile stand-point, cannot 
be doubted. Bills of lading, as instru- 
ments of commerce, are second in im- 
portance only to commercial paper. Ad- 
vances are made upon them as often and 
as easily, perhaps, as upon any other 
kind of security. Every mercantile con- 
sideration requires that the greatest secu- 
rity attainable should be represented in 
these symbols of property, and that those 
dealing in them should be able to do so 
with the fullest confidence. Yet the de- 
cisions first cited protect the railroad 
from the consequences of its own agent's 
fraud ; and impair the security of bills 
of lading by requiring the merchant or 
banker making advances on them to be 
sure that the railroad's agent has done 
his duty, when the only way he can be 
sure is to examine the agent's accounts 
and merchandise. 

The decisions asserting the railroad's 
liability find striking support in the rule 
that a bank is bound by the act of its 
proper officer in certifying a check, al- 
though the bank has no funds to pay it. 
Certifying a check, without funds to pay 
it, is as much beyond the cashier's or 
teller's authority as signing a bill of 
lading when no goods are received is 
beyond the railroad agent's authority. 
Yet no court has decided that a check so 
certified is not binding upon the bank 
when third parties have acquired rights 
under it in ignorance of the true facts. 
Nor does the negotiability of the check 
and the non-negotiability of the bill of 
lading affect the case ; for the liability 
of the bank is asserted not so much on 
the ground of negotiability as on the 
ground of estoppel : Bigelow on Estop- 
pel, 4th edit., 516. In a very recent 
case the Supreme Court of Pennsylvania 
held, that when the teller of a bank 
marked a check good, it was not neces- 
sary in a suit against the bank on such 
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check, to show that the teller's authority holder of the check so certified, bnt upon 

to certify embraced eases in which the the agent's employers, who put it in his 

drawer had no funds. "If his autho- power to commit the wrong:" Hill v. 

rity as between himself and his principal NationTrust Co., 108 Penn. St. 1 (1885). 

was in fact restricted to cases in which See also, Fanners' Bank v. Butchers' 

the drawer had sufficient funds, and he Bank, 16 N. Y. 125 (1857) ; Merchants' 

either intentionally or by mistake tran- Bank v. State Bank, 10 Wall. 604, 646 

scended that authority by marking the (1870) ; Espey v. Bank of Cincinnati, 

check good when the drawer thereof had 18 Wall. 604 (1873V 

no funds, the consequences of his blunder Edgar 6. Miller, Jr. 

should be visited, not upon the innocent Baltimore. 



Supreme Court of Ohio. 
FLANDERS v. BLANDY. 

A father set apart certain United States bonds as a gift to his daughter. The 
bonds were never delivered to her, but remained in the possession and under the 
dominion and control of the father, with whom they were left at her request and 
with his assent for safe-keeping. He collected and transmitted to her the accru- 
ing interest on the bonds up to a certain date, but thereafter, and without her 
knowledge, authority or consent, invested the bonds in a business in which he 
had become interested. He then wrote to his daughter a letter, which by his direc- 
tion was duly stamped as a contract, in which he promised, if she did not elect 
to accept the investment in lieu of the bonds, he would retain it himself, and pay 
her two thousand dollars, with interest. The daughter accepted the written pro- 
mise in lieu of the bonds, and upon the death of her father, brought an action 
on the promise against his representative, to recover the two thousand dollars and 
interest. Held, 1 . That there was no good and sufficient consideration to support 
the promise on which the suit was brought. 2. That the transaction between the 
father and daughter was not a valid gift inter vivos. 3. That there was no valid 
declaration of trust of the bonds in favor of the daughter. 

Error to the District Court of Muskingum county. 

The original action was brought by Amanda B. Flanders, the 
plaintiff in error, against Frederick J. L. Blandy, administrator on 
the estate of her father, Henry Blandy, deceased, to recover the 
sum of $2000, with interest thereon from the 1st day of April 1866, 
upon an alleged promise to her in writing, from her father, to pay 
her the same, contained in a letter to her from him dated April 19th 
1866. After the commencement of the action Frederick J. L. 
Blandy resigned his trust, and George L. Phillips was appointed 
administrator, and substituted as defendant in his stead. The re- 
maining facts necessary to be stated are found in the opinion of the 
court. The defendant demurred to the petition. The court sus- 



